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1. Court profile and caseload   
 
The District Court of Western Australia is the intermediate trial court in Western 
Australia.  In its civil jurisdiction, the Court has an unlimited jurisdiction to award 
damages in personal injuries cases and jurisdiction to award damages of up to 
$750,000 in other cases.  In its criminal jurisdiction, the Court deals with all 
indictable offences where the maximum penalty is less than imprisonment for life.1  
While there is a power to order the parties to a criminal matter to confer on a without 
prejudice basis, this power has never been used in the District Court.2  Accordingly, 
this response focuses on the civil jurisdiction of the Court. 
 
In 2008: 
·  3,327 new writs were filed. 
·  Of the new writs filed, approximately 30% were commercial matters and 70% 

personal injuries matters. 
·  3,934 matters were finalised in 2008.  Of these, only 103 or 2.6% were 

finalised by trial.   
·  About 50% of the finalisations represent negotiated settlements.3   
·  The Court’s ADR program comprised:  

- 2,434 general ADR conferences, referred to as pre-trial conferences.  
-  131 special appointment pre-trial conferences (akin to mediation).  
- 35 mediations. 

 (The differences between these hearing types is discussed below). 

                                                 
1  District Court of Western Australia Act 1969 (WA), s42(2). 
2  Criminal Procedure Act 2004 (WA) s137(3). 
3  Of the remainder, 35% were deemed finalised under the Productivity Commission’s counting 

rules as no action had been taken on the case for 12 months.  The remaining 13% or so 
represent default judgments, summary judgments, transfers to other courts, consolidations and 
discontinuances. 
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The vast majority of the civil jurisdiction of the Court is dealt with by the 5 Registrars 
of the Court.  Only around 17% of judge time is spent on civil matters, with the 
remainder being spent on criminal matters.  The time spent by Judges in the civil 
jurisdiction is predominantly in trials, with some limited time on chambers matters 
and appeals from Registrars decisions.  
 
 
2. Overview of the Court’s ADR program   
 
All cases commenced by writ in the District Court are subject to some form of ADR 
conference prior to being allocated a trial date.  The ADR conferences take one of 
three forms.  The first is a pre-trial conference.  The general rule is that all cases 
commenced by writ will be listed for a pre-trial conference before a Registrar upon 
entry for trial.  Between 10 and 20 pre trial conferences will be listed on a morning.  
Typically the parties and their lawyers use the Court’s mediation rooms to meet to see 
if they can settle action.  Many cases settle in this forum.  Cases which don’t settle are 
booked in before a Registrar.  Usually 2 of the Court’s 5 Registrars will be available 
for this purpose.  The Registrar will facilitate a settlement discussion, which will 
usually take between 10 and 45 minutes.  The Court conducted 2,434 pre-trial 
conferences in 2008. If the case does not settle or adjourn, it will be allocated a listing 
conference at which trial dates area set.   
 
If the case requires more than about an hour’s worth of time before a Registrar, it will 
be listed for the second form of ADR conference, a ‘special appointment pre-trial 
conference’.  This form of conference is essentially a mediation conference.  The 
conference will be will be allocated to a Registrar for anything from a half a day to 
three days.  The Court conducted 131 special appointment pre trial conferences in 
2008.  Again, if the case does not settle or adjourn, it will be allocated a listing 
conference.   
 
If the parties to a case wish to have a Registrar facilitate a settlement conference prior 
to entering the action for trial, it will be listed for a ‘mediation’ conference.  The 
action will be again allocated to a Registrar for anything from half a day to three days.  
The Court conducted 35 mediation conferences in 2008.  If the action does not settle, 
the parties will proceed to prepare the case to be entered for trial.  If the action has 
had a mediation conference, the Court can waive the requirement to attend a pre trial 
conference.  
 
Each of the three types of ADR conference is dealt with in turn below (Parts 3 to 5).  
In Part 6 the issue of who conducts the ADR conferences is discussed.  In Part 7 the 
issue of facilities for Court-annexed mediation is discussed.   
 
 
3. Pre trial conferences  
 
The rules governing pre-trial conferences are set out in District Court Rules 2005 
(WA) (“2005 DCR”) 2005 DCR rules 39 to 41, and are set out in Annexure A.  When 
a case is entered for trial it is allocated a pre-trial conference (2005 DCR rule 39(1).  
The Court can order that there be no pre-trial conference, but only where there has 
already been a mediation in the case (2005 DCR rule 35A, 40(4a)).   
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There is a fee of $491 for an individual and $737 for a non-individual to enter the case 
for trial.  This fee can be waived, reduced or deferred for ‘special circumstances, 
including financial hardship:  District Court (Fees) Regulations 2002 (WA).  The fee 
waiver provisions allow the Court to remove the cost barriers under its control.     
 
Unless otherwise ordered, the pre-trial conference is listed before a Registrar (2005 
DCR rule 39(2), 40(4)(b)).  The power to order a pre-trial conference be listed before 
someone other than a Registrar has never been exercised. 
 
The parties to the case must attend the pre-trial conference in person, or if a body 
corporate, by an agent who is authorised by the body corporate to conduct settlement 
negotiations and settle the case (2005 DCR rule 40(1)).  There is a power to excuse a 
party from personal attendance.   This power is typically exercised where a party is 
resident outside of Perth, on condition that the party or representative be available by 
telephone for the duration of the conference.  It is more likely to be exercised in 
favour of a plaintiff in a personal injuries case or the representative of an insurer who 
has carriage of the case of behalf of a party.  It is less likely to be exercised in 
commercial cases as the Court’s experience is that these cases are unlikely to settle 
unless the parties are there in person.   
 
There is a requirement on the parties to “in good faith, attempt to settle the case or, 
failing settlement, to resolve as many of the issues between them as possible and to 
identify the issues to be tried” (2005 DCR rule 40(3)).  In the experience of 
Registrars, it is rare for this provision to be invoked by either the parties or the 
Registrar.  The Registrar can report to the Court any failure by a party to co-operate in 
a pre-trial conference (2005 DCR rule 41(4)).  
 
In order to facilitate settlement discussions, “evidence of anything said or any 
admission made in the course of a pre-trial conference is not admissible at the trial of 
the case” (2005 DCR rule 41(1)).  There are two exceptions to this rule: disputes in 
relation to costs and agreed admissions (2005 DCR rule 41(2)). 
 
The core obligation of the Registrar at a pre-trial conference is to “mediate between 
the parties… in order to settle the case or, failing settlement, to resolve as many of the 
issues between them as possible and to identify the issues to be tried” (2005 DCR rule 
40(4)(a)).   
 
As noted above, in most case the parties will have discussed settlement, or at least 
their solicitors will have, before requesting the assistance of a Registrar.  Many cases 
will settle in the pre-trial conference process without the assistance of a Registrar.  
For those cases in which a Registrar becomes involved, the Registrar will tailor the 
ADR approach to the needs of the dispute.  Approaches include: 
·  Shuttle diplomacy between the parties and their solicitors. 
·  Conferences with each party and their solicitors. 
·  Conferences with all the solicitors. 
·  Conferences with all parties and their solicitors, followed by private sessions. 
 
The vast majority of lawyers attending pre-trial conferences have a considerable 
amount of experience in participating in District Court pre-trial conferences.  This 
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allows for minimal amounts of time to be spent on process issues, and for the 
Registrar and parties to focus on the substantive issues.   
 
If the case does not settle, the Registrar can order the parties to attend a listing 
conference for the purpose of the matter being listed for trial (2005 DCR rule 40(5)), 
or adjourn the pre-trial conference (2005 DCR rule 40(8)), usually with costs orders 
being made (2005 DCR rule 40(7)). 
 
One not uncommon occurrence is that the pre-trial conference is adjourned on the 
basis that one or other party wishes to take further interlocutory steps in the case.  
This is as a result of the issues in dispute being discussed in the pre-trial conference.   
The steps could include: 
·  Obtaining further expert evidence, including medical evidence. 
·  Obtaining further discoverable documents from another party (eg better 

discovery of income tax returns and pay records to support a claim for 
economic loss in a personal injuries matter). 

·  Obtaining documents from third parties using subpoena processes. 
·  Joining additional parties. 
·  Amending pleadings. 
  
The case may then be listed for a further pre-trial conference.   
 
The Court considers ADR to be more of a process than a single event.  The art form is 
to the facilitate the parties optimally using both the litigious and ADR facilities of the 
Court to efficiently either resolve the dispute or prepare it for trial on the issues the 
subject of real controversy. 
 
The pre-trial conference process has many of the hallmarks of a ‘mediation’ process 
within the NADRAC definition.  It is a process by which the participants, with the 
support of a mediator, identify issues, develop options, consider alternatives and make 
decisions about future actions and outcomes.  The Registrar acts as a third party to 
support participants to reach their own decision.  It is a facilitative, not a 
determinative, process.  
 
 
4. Special appointment pre-trial conferences  
 
Special appointment pre-trial conferences are undertaken under the same rule 
framework as normal pre-trial conferences.  The difference is that they are listed 
before a dedicated Registrar for a period of half a day or longer.  The case will usually 
have had one or more normal pre-trial conferences before being listed for a special 
appointment. The general pre-trial conference process thus comprises the intake 
process for the special appointment pre-trial conference.  Once the case is entered for 
trial, there is no additional fee to have it listed for a special appointment pre-trial 
conference. 
 
Cases typically listed for special appointment pre-trial conferences include: 
·  Medical negligence claims. 
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·  Personal injuries matters with multiple defendants, for example where a 
worker sues a labour hire company and a site occupier, who in turn join the 
head contractor and sub-contractor. 

·  Complex commercial disputes, in particular those with some level of acrimony 
between the parties. 

 
The approach used tends to be a classic mediation mode comprising a joint session 
with all parties and their representatives present followed by private sessions and 
subsequent joint sessions as required.  Orders will sometimes be made for the parties 
to provide the Registrar with background materials (eg key contracts or experts’ 
reports) and/ or statements of position.   
 
 
5. Mediation conferences 
 
The Court has the power to order parties to confer on a “without prejudice basis” in 
order to settle a matter (2005 DCR rule 24(2)(e)).  The power allows the conference to 
be conducted by a mediator who is not a Registrar.  It does not allow the Court to 
make the parties attend before a mediator who they would have to pay.  In practice the 
mediation is listed before a Registrar of the Court.  The power is wide enough to 
allow the mediation to be listed before a Judge of the Court, though this has not yet 
been done.  
 
The general rule framework for a mediation conference is the same as a pre-trial 
conference (see 2005 DCR rules 35 and 35A).   
 
There is no fee to have a mediation conference listed.   
 
The Court encourages parties to participate in a mediation conference as early as 
possible in the life of the case.  In commercial cases, the Court lists new cases for a 
directions hearing within a few weeks of commencement.  One purpose of this 
hearing is to determine how soon the case can be listed for a mediation conference.  
The practice of Registrars is to give some weight to the views of the parties as to 
when the case is ‘ripe’ for mediation.  In some cases, the parties want the pleadings 
finalised in order to understand the issues they will face if the case proceeds to trial.  
In other cases, the parties want discovery completed, sometimes to resolve suspicions 
as to what documents the other side may have done.   
 
Most commercial matters will be docket managed by a Registrar.  The Registrar will 
make a series of orders, then bring the parties back to another directions hearing to 
check on compliance.  The issue of readiness for mediation is dealt with at each 
directions hearing.  The Registrar will thus deal with the intake assessment for 
mediation as an integral part of case management as a whole.  
 
The Court’s position on mediation conferences and commercial matters are set out in 
two Circulars to Practitioners:  Circulars to Practitioners, CIV 2005/11, “Early 
Mediation” and Circular to Practitioners CIV 2008/2, “Commercial List”.4  
 

                                                 
4  Each is available from the District Court’s website:  www.disrictcourt.wa.gov.au. 
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6. Mediators   
     
The Court’s five Registrars are accredited mediators for the purposes of the Australian 
National Mediator Standards.  The Supreme Court of Western Australia and the 
District Court together are a Recognised Mediator Accreditation Body. 
 
The practice of the District Court is that it will only list a mediation conference or a 
special appointment pre-trial conference before a Registrar who is an accredited 
mediator, or who is a recent appointment in the process of becoming an accredited 
mediator.  A pre-trial conference may be listed before a person who is not an accredited 
mediator.  This is to accommodate the circuit work of the Court where non-legally 
qualified Deputy Registrars undertake pre-trial conferences in country locations.  Where 
there is a need for a mediation conference or special appointment pre-trial conference in a 
circuit location, one of the Perth based Registrars will conduct the conference.   
 
 
7. Venue  
 
In June 2008 the Court moved into a new building in the Perth CBD which has a 
purpose built mediation area.  The mediation area comprises 5 hearing rooms, 16 
conference rooms and two large foyer areas.  These facilities were purpose designed 
for the District Court’s ADR program.        
 
Some of the general features of the building which are relevant to the ADR program 
are: 
·  Airport style security, which assists in creating a sense of safety. 
·  On site café. 
·  Comfortable waiting areas, in particular for clients. 
·  Large foyer areas so that people can have conversations without being 

overheard by others. 
 
Annexure B contains a series of photographs of the relevant areas.  Photos 5 and 6 are 
of the largest hearing room.  The semi-circular table layout works very well in 
practice.  It allows the Registrar to be in control and the parties to face each other with 
enough space for at least some of the ‘hot air’ to dissipate as exchanges pass between 
them.  Annexure C is a floor plan of the relevant areas.   
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Annexure A – Extracts District Court Rules 2005 (WA)  
 

District Court Rules 2005 (WA) 

 

24. Case management direction, meaning of 

 (1) A case management direction is any procedural direction that in the Court’s 
opinion it is just to make in a case to facilitate the case being conducted and 
concluded efficiently, economically and expeditiously. 

 (2) Without limiting subrule (1), a case management direction may —  

 …. 

 (e) direct some or all of the parties to confer on a “without prejudice” 
basis in order to settle the case or, failing settlement, to resolve as 
many of the issues between them as possible and to identify the 
issues to be tried and, as to the conference —  

 (i) direct that it be conducted by a mediator; but not, unless the 
parties consent, a mediator who is not a Registrar and whom a 
party would become liable to remunerate; 

 (ii) give directions for the purpose of rule 35(7); 

 (iii) if good cause is shown, direct that it operates as a stay of 
proceedings; 

 (iv) give any other directions that are necessary; 

 (f) direct that experts, whose reports have been exchanged, confer on a 
“without prejudice” basis in order to identify the differences between 
them and to resolve as many as possible; 

 …. 

35. Mediations 

 (1) This rule applies if the Court makes a case management direction that directs 
any parties to confer with a mediator. 

 (2) The direction does not operate as a stay of proceedings unless the Court 
orders otherwise. 

 (3) Unless the Court has specified a time and place for the conference, the 
parties must take any steps necessary and obey any relevant case 
management directions to ensure that it takes place without delay. 

 (4) A party must attend the conference in person or, if the party is a body 
corporate, by an agent who is authorised by the body to conduct settlement 
negotiations and to settle the case. 

 (5) Each party’s costs of and incidental to the conference shall be the party’s 
costs in the cause, unless the Court orders, or the parties agree, otherwise. 
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 (6) The remuneration and expenses of a mediator who is not a Registrar are to 
be paid by the parties in equal shares, unless the Court orders, or the parties 
agree, otherwise. 

 (7) Within 2 weeks after the conclusion of the conference, the party ordered by 
the Court to do so must file a report signed by or on behalf of the parties 
concerned —  

 (a) confirming that the conference took place as directed; and 

 (b) recording the substance of any resolution or narrowing of the 
differences between the parties achieved as a result of the 
conference. 

 (8) The mediator —  

 (a) must not, unless the parties agree, report to the Court about the 
conference; 

 (b) whether or not the parties agree, may report to the Court any failure 
by a party to cooperate in the conference. 

 (9) A report made under subrule (8)(b) must not be disclosed to the trial judge 
except for the purposes of determining any question as to costs or as to the 
remuneration and expenses of a mediator. 

 (10) Rule 41, other than subrule (3), applies to the conference as if any reference 
in it to a pre-trial conference were a reference to the conference. 

  

35A. Mediation may serve as pre-trial conference 

 (1) If, pursuant to a case management direction, the parties to a case have 
conferred with a mediator, the Court may order that there is not to be a pre-
trial conference in the case. 

 (2) An order under subrule (1) may be made — 

 (a) at the conference with the mediator, if the mediator is a legally 
qualified Registrar; 

 (b) after the conference with the mediator; 

 (c) before or after the case is entered for trial; 

 (d) even if notice of a pre-trial conference has been given under rule 39; 

 (e) on the application of a party or, after notifying the parties, on the 
Court’s own initiative. 

 (3) If the Court makes an order under subrule (1), rules 40(5), (6) and (7), 41 
and 42 apply as if the conference with the mediator had occurred at, or as 
ordered in, a pre-trial conference. 
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…. 

39. Pre-trial conference, preliminary matters 

 (1) When a case is entered for trial the relevant registry must give each party 
notice of the date, time and place of the pre-trial conference, unless an order 
has been made under rule 35A. 

 (2) A pre-trial conference must be held before a Registrar unless a Judge or 
legally qualified Registrar has ordered otherwise. 

  

40. Pre-trial conference 

 (1) Unless otherwise ordered, a party must attend a pre-trial conference in 
person or, if the party is a body corporate, by an agent who is authorised by 
the body to conduct settlement negotiations and to settle the case. 

 (2) If at a pre-trial conference the presiding officer is satisfied that a party is not 
ready for trial, the officer may adjourn the conference and make, amend or 
cancel any direction or order referred to in rule 32(2). 

 (3) At a pre-trial conference the parties must, in good faith, attempt to settle the 
case or, failing settlement, to resolve as many of the issues between them as 
possible and to identify the issues to be tried. 

 (4) At a pre-trial conference the presiding officer may either —  

 (a) mediate between the parties; or 

 (b) order the parties to attend before a mediator, arbitrator or other 
person who provides alternative dispute resolution services (but not, 
unless the parties consent, a person whom a party would become 
liable to remunerate), 

  in order to settle the case or, failing settlement, to resolve as many of the 
issues between them as possible and to identify the issues to be tried. 

 (4a) The presiding officer need not act under subrule (4) if, pursuant to a case 
management direction, the parties have conferred with a mediator. 

 (5) If the mediation referred to in subrule (4) or (4a) has not resulted in the 
settlement of the case, the presiding officer must either —  

 (a) order the parties to attend a listing conference and make any orders 
under rule 42 that are needed; or 

 (b) list the case for trial if satisfied about the matters in subrule (6). 

 (6) The presiding officer must not list a case for trial under subrule (5) unless 
satisfied —  

 (a) that the lawyers who will appear at trial for the parties have all been 
fully briefed and that all parties have been advised by their lawyers 
about their prospects at trial; 

 (b) that all parties have made reasonable efforts to agree on —  

 (i) facts that are not the subject of real controversy; 
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 (ii) the tender of any expert’s report without the need for the 
expert to be called; 

 (c) that a reliable estimate has been made as to the probable length of the 
trial; and 

 (d) that no useful purpose would be served by ordering the parties to 
attend a listing conference and making any order under rule 42. 

 (7) At a pre-trial conference the presiding officer may make orders as to costs 
including, if a case is settled, orders as to costs reserved and the costs of 
interrogatories. 

 (8) The presiding officer may adjourn a pre-trial conference from time to time. 

  

41. Pre-trial conference, ancillary matters 

 (1) Evidence of anything said or any admission made in the course of a pre-trial 
conference is not admissible at the trial of the case. 

 (2) Subrule (1) does not apply —  

 (a) to the hearing of an application for costs arising out of a pre-trial 
conference; or 

 (b) to anything said or any admission made that all parties at the 
conference, in an agreement recorded in writing by the presiding 
officer, agree is admissible at the trial. 

 (3) If the parties at a pre-trial conference agree to settle the case, then unless 
otherwise ordered —  

 (a) each party and the party’s lawyer must sign and file and serve a 
written consent to the making of an order giving effect to the 
settlement; and 

 (b) judgment is to be entered, or final orders are to be made, at the pre-
trial conference unless a Judge’s approval of the judgment or orders 
is required and a Registrar is presiding. 

 
(4) The presiding officer, whether or not the parties agree, may report to the Court 

any failure by a party to cooperate in the pre-trial conference. 
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ANNEXURE B -  DISTRICT COURT BUILDING  
 

Photo 1: District Court Building  
 

 
 
Photo 2: Main waiting area – the corridors to right lead to interview 
rooms  
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Photo 3: Main waiting area  
  

 
 
 
Photo 4: Foyer, with interview rooms off to the right and mediation 
rooms off to the left.  
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Photos 5 and 6: Main mediation room (1 only) 
 

 
 

 
 
 
 
 
 
 
Photo 7: Small mediation rooms (of which there are 3) 
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